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Support the Fairness in Nursing Home Arbitration Act of 2009
Elderly Victims of Abuse and Neglect Deserve Justice 
Clauses buried in nursing home admissions contracts are depriving nursing home residents and their families of their constitutional rights.  During one of the most stressful times in their lives—admission to a nursing home—residents and their families are unknowingly signing away their right to sue if the nursing home causes the resident serious injury or even death.  

Nursing home corporations insert forced arbitration clauses in their contracts to ensure that they will never be held publicly accountable for their actions, no matter how egregious their conduct. The contracts are offered on a take-it-or-leave-it basis and the contracts typically allow the corporation to select the arbitrator, the state in which the arbitration will occur, and the rules for the arbitration process. Finally, after a biased decision is rendered, the arbitration provisions deny the opportunity for judicial review.  
The Fairness in Nursing Home Arbitration Act (S. 512/H.R. 1237) 
The bill would amend the Federal Arbitration Act (FAA) to invalidate forced arbitration clauses that are unfair to the elderly because they take away their right to be heard in a court of law and increase their vulnerability to neglect and abuse in a care facility.  
The bill does not prohibit arbitration. Rather, it would ensure that the resident or his or her representative could voluntarily choose arbitration after a dispute arose. If arbitration is truly fair and efficient, as some have argued, then both sides should be able to voluntarily choose arbitration after - not before - a dispute arises.  
Residents have little or no choice.  Most elderly cannot refuse to sign the admission agreement if they want to be admitted to the facility – and frequently they have little or no choice about which facility they enter, especially in rural areas.  Sixty percent of nursing home admissions occur after a medical emergency and under pressure from hospital discharge planners to take the first available bed. 
The elderly and their families do not understand forced clauses in the contracts they sign. These clauses are buried in admissions documents and are drafted by corporate attorneys using sophisticated legal terms.  Further, because of the breadth of the FAA, these clauses are difficult, if not impossible to overturn in a court.  Courts have upheld clauses signed by residents who were illiterate or too disabled with dementia to understand the contract or its implications. 

Arbitrators have a financial incentive to rule in favor of the corporation.  When a dispute arises, a provider will often refer the case to an arbitrator who previously decided cases in the provider’s favor. Accordingly, arbitrators are motivated to rule for providers to attract their future business. Because arbitration decisions are not required to be made public, the resident or family has no chance of uncovering the arbitrator’s potential bias.  

Arbitrators are nothing like judges. Unlike judges, arbitrators are private individuals chosen by one party and are not legally bound to follow any laws or rules of evidence. Arbitrators can make it virtually impossible for a family to obtain the information necessary to prove their case.  Arbitrators are not even required to explain their rulings.  

Arbitration is costly. In most cases, families must pay filing fees and the arbitrators’ costs, which can amount to thousands of dollars.  For many, the upfront costs and ongoing fees are prohibitive.  In addition, the provider is often allowed to choose the location of the arbitration, making it inconvenient and even more costly for the resident or family.

The courts are often the only entities that hold facilities publicly accountable. Society benefits from an open legal process that exposes elder neglect and abuse. One of the most important benefits of civil lawsuits is the discovery process, which often discloses shoddy corporate practices, such as staff reductions, that lead to neglect.  Forced arbitration, on the other hand, restricts residents’ ability to get information and keeps abusive business practices hidden.

Nursing home neglect and abuse are well-documented but not adequately prevented or penalized by regulators. Incidents documenting actual harm or immediate jeopardy to residents are cited in at least 20 percent of nursing homes nationwide every year. According to a 2008 GAO report, eighteen states cited more than 20 percent of their nursing homes for harming residents or placing them at risk; 12 states cited at least a quarter of their facilities for dangerous conditions. As alarming as these statistics are, this report and other government studies have found that many states cite fewer serious deficiencies than actually occur and do not impose appropriate or effective remedies.
Forced arbitration clauses bar any claims against a facility, even those for severe neglect and serious injuries. Typical nursing home claims involve failure to prevent and treat pressure sores that led to infection, amputated limbs, and/or death; suffocation on bedrails and other restraining devices; choking; broken limbs resulting from physical assault or staff negligence; sexual assault; renal failure and other conditions caused by dehydration; malnutrition and severe weight loss; severe burns; drowning; gangrene; extreme, untreated pain; disfiguring contractures; and other avoidable conditions.

Forced arbitration is part of a nursing home industry trend that includes restructuring to increase profits and limit liability for bad care. In 2007, the New York Times described this trend in an article titled, “More Profit and Less Nursing at Many Homes,” which reported the takeover of chains by global private equity investment companies such as Warburg Pincus, Fillmore Capital, and the Carlyle Group. Medicare and Medicaid spend billions a year on nursing home care, but many nursing home owners profit while remaining virtually unaccountable for the incidents that occur in their facilities.
Forced arbitration costs taxpayers money.  Nursing homes receive more than $75 billion from government programs like Medicare and Medicaid.  When residents in these programs are injured as a result of poor care and unable to win restitution because of mandatory arbitration, Medicare and Medicaid end up covering the additional costs of the resulting medical treatments.  From 2004 through 2006, for example, preventable patient safety errors and deaths cost the Medicare program $8.8 billion.  Out of 41 million Medicare patient records reviewed, 238,337 reflected “potentially preventable deaths.” (At Many Homes, More Profit and Less Nursing” Charles Duhigg, New York Times, September 23, 2007.) 
PAGE  
2

