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Is the New Rule Barring Nursing Home Pre-dispute
Binding Arbitration Dead in the Water?

by Rachel A. Fuerst

n September 29, 2016, The Centers for Medicare &

Medicaid Services (CMS) published new and revised

long-term care facility rules that drastically increased
protections for nursing home residents.! These new protec-
tions added changes which should result in improvements in
the overall quality of care and conditions provided to residents
and families and in individual citizens’ ability to monitor the
quality of care provided.

The most widely touted aspect of the federal revisions is the
modification that long-term care facilities can no longer force
pre-dispute binding arbitration on nursing home residents and
families—the Arbitration Rule.? The Arbitration Rule was sup-
posed to take effect on November 28, 2016;> however, a recent
injunction issued in a federal district court has affected its im-
plementation and may foreshadow more challenges.* This ar-
ticle addresses the Arbitration Rule, the injunction and the po-
tential effects.

Pre-dispute Binding Arbitration — A “Tool for Pure
Delay”

Nursing homes often obtain signatures on pre-dispute arbitra-
tion agreements from relatives who do not have a valid power
of attorney or from unwitting residents who are not mentally
competent because of dementia or disease.’ The same nurs-
ing homes will then file motions to compel arbitration on the

basis of the invalid arbitration agreements.® Considering the
significant expense and time involved in the resulting litiga-
tion which serves to delay the underlying lawsuits for years, the
end results are pyrrhic victories for residents and their fami-
lies.” In examining this very issue, the Northern District Court
of Mississippi in American Health Care Assoc. v. Burwell, No.
3:16-CV-00233, noted it was “unaware of any form of litigation
which provides as effective a tool for pure delay, while not ad-
vancing the underlying litigation . . .8

The Arbitration Rule

In July of 2015, CMS proposed revising the regulations gov-
erning participation of long-term care facilities in Medicare
and Medicaid in part “to improve the quality of life, care, and
services in LTC [long-term care] facilities, optimize resident
safety, [and] reflect current professional standards.” After pro-
posing rules, requesting and receiving comments on same, and
conducting research, CMS was “convinced that requiring resi-
dents to sign pre-dispute arbitration agreements is fundamen-
tally unfair . . "1 CMS then promulgated the Arbitration Rule
which requires that long-term care facilities that participate in
Medicare or Medicaid “must not enter into a predispute agree-
ment for binding arbitration with any resident or resident’s rep-
resentative nor require that a resident sign an arbitration agree-
ment as a condition of admission to the LTC facility.”!
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Nursing Homes Fight to Retain a “Fundamentally

Unfair” Tool

On October 14, 2016, the American Health Care Association,
an industry group that represents most nursing homes in the
United States, a Mississippi nursing home trade group and
three individual Mississippi nursing homes sent a letter to
the Secretary of Health and Human Services and the Acting
Administrator of CMS expressing their concerns regarding
the Arbitration Rule.!? Three days later, those same nursing
home groups filed a complaint seeking “entry of a declaratory
judgment that the Arbitration Rule is unlawful ...” and an
injunction enjoining enforcement of the Rule in the North-
ern District of Mississippi.'?

Injunction
On November 7, 2016, the Honorable Michael P. Mills of the
United States District Court of the Northern District of Mis-
sissippi granted the preliminary injunction blocking enforce-
ment of the Arbitration Rule.!* The injunction was granted
even though the Court believed that the Arbitration Rule was
“based upon sound public policy,” and that nursing home ar-
bitration litigation is inefficient and wasteful.'®

The Court granted the injunction based on what it labeled
“incremental ‘creep’ of a federal agency authority beyond that

envisioned by the U.S. Constitution” and based upon legal
questions regarding arbitration issues.'® In its ruling, the
Court examined four elements that a plaintiff must estab-
lish to secure a preliminary injunction in the Fifth Circuit:

(1) a substantial likelihood of success on the merits, (2) a
substantial threat of irreparable injury if the injunction is
not issued, (3) that the threatened injury if the injunction
is denied outweighs any harm that will result if the injunc-
tion is granted, and (4) that the grant of an injunction will
not disserve the public interest.!”

The major part of the ruling focused on the first element,
a substantial likelihood of success on the merits.!® The Court
ruled that this factor very strongly weighed in favor of the
plaintiffs—the nursing home companies.'® The strongest ar-
guments in the nursing homes’ favor were (1) that the Ar-
bitration Rule was barred by the Federal Arbitration Act?°
and (2) that neither the Medicare nor Medicaid Acts gave
CMS the authority to prohibit arbitration in long term care
facilities.?!

With regard to the Federal Arbitration Act, the federal
government argued that the Arbitration Rule does not bar
pre-dispute arbitration agreements or those already in ex-
istence but merely provides strong financial disincentives

LAWYERS STRUCTURED

Lawyers Structured Settlements & s

With over 20 years experience in litigation and structured

settlements, we offer:

Structured Settlement Quoting &

Structured Attorneys Fees

Medicare Set-Aside Structures

Special Needs Trust & Other Trust

Planning Assistance

Post-Settlement Document Preparation
Attend Mediations & Court-Approval Hearings
Annuities for Retirement Planning

Unparalleled service. Excellent rates. Financial Security.

TACKER LECARPENTIER, J.D.

DIrRECTOR, ANNUITIES & STRUCTURED PRODUCTS
CERTIFIED STRUCTURED SETTLEMENT CONSULTANT

Peace of mind. Meet Tacker LeCarpentier, your structured
settlement partner.

919.447.3369
866.450.4496

LawyersStructuredSettlements.com
Tacker@LawyersMutualNC.com

q LAWYERS STRUCTURE |,.,5um,.,EE
%) SETTLEMENTS

A SUBSIDIARY OF LAWYERS MUTUAL

14 TRIAL BRIEFS -« January 2017



Is the New Rule Barring Nursing Home Pre-dispute Binding Arbitration Dead in the Water? | Rachel A. Fuerst

(withholding of federal money) for nursing homes to enter
into new ones.?? The nursing homes argued the Arbitration
Rule was actually “economic dragooning” because the nurs-
ing homes were left with “no real option but to acquiesce to
the government’s preferred policy.”> The Court agreed with
the Plaintiffs’ argument and felt that the Arbitration Rule was
a de facto ban that would not survive scrutiny under the Fed-
eral Arbitration Act.?*

With regard to whether CMS had the statutory authority
to make the Arbitration Rule, the federal government argued
that it had authority based upon the grant to the Secretary
to impose “such other requirements relating to the health
and safety [and the well-being] of residents . . . as [she] may
find necessary,”® and to establish “other right[s]” to “pro-
tect the rights of each resident . . . The Court felt that this
language was too vague and tenuous, and the Arbitration
Rule “crosse[d] the line” into areas reserved for the legisla-
tive branch.?” Additionally, the Court noted that Congress’s
legislative history specifically included granting certain fed-
eral agencies the authority to regulate or prohibit the use of
arbitration agreements, which Congress had considered but
declined to adopt with regard to nursing homes.?®

The Court also ruled that the nursing homes were not
likely to be successful in arguing either that the Arbitration
Rule was arbitrary or capricious or that the Arbitration Rule
violated the Regulatory Flexibility Act, 5 U.S.C. §601, et seq.”’
But, the strength of the nursing homes’ first two arguments
greater outweighed these wins for the federal government.

On the element of substantial threat of irreparable harm,
the Court considered “it virtually certain that plaintiffs
would, in fact, suffer at least some irreparable harm if the
Rule goes into effect on November 28 and is later held unlaw-
ful.”® This “significant” irreparable harm was identified as
lost signatures on pre-dispute arbitration contracts and “sub-
stantial administrative expenses” for the revising of admis-
sion agreements and staff re-training.”!

The third and fourth preliminary injunction factors were
discussed together as they were substantially similar.*? The
Court found support for the nursing homes’ positions on
both.* After finding the overall tally in favor of plaintiff nurs-
ing homes, the Court granted the injunction concluding that
“the balance of harms and the public interest support holding
[the Arbitration Rule] in abeyance until the doubts regarding
its legality can be definitively resolved by the courts.”

After Effects in North Carolina

The injunction indefinitely postpones the Arbitration Rule
from taking effect in the Northern District of Mississippi
until the lawsuit is settled. In light of the federal district
court’s injuntion order preliminarily enjoining CMS from en-
forcing 42 C.F.R. 480.70(n)(1), CMS announced it will “not
enforce 483.70(n)(1) until and unless the injuntion is lifted.”**

While this injunction guts one of the most monumental
parts of the new Rules, there were other significant changes
to the Rules that took effect on November 28, 2016. Those
other changes were not challenged in the recent litigation. ¢
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